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When New York’s highest court affirmed last month that municipalities can ban
fracking within their borders, I predicted that “home rule” -- the legal concept on
which the decision was based — would provide a tactical role model for communities
nationwide.

Goldman Prize-winning attorney Helen Slottje, who helped refine the home-rule
principle, told me she agrees it is an important tool. But she cautioned, “Every state
is different, so legal strategy will vary both at the state and local level. We are
currently working in...California, New Mexico, and even in Texas on the best way to
use a strategy similar to ours, though it may not be an exact replica.”

Indeed, home-rule based local laws can just as easily be overturned. The city of
Longmont, Colo., which established a fracking ban in 2012, recently lost a suit
brought by the Colorado Oil and Gas Association and others. In that case, the judge
affirmed the state’s right to prevail in decisions regarding the energy industry. The
town may or may not appeal the ruling, but the local environmentalists who
spearheaded the ban say they plan to.

Other fracking foes believe statewide ballot initiatives will be more powerful. And
in that, they have taken a leaf from Pennsylvania. Come November, Coloradans will
likely get to vote on whether to amend the state constitution to more strictly
regulate (though not forbid) fracking. Initiative 88 would add an environmental bill
of rights similar to the Commonwealth’s. (See Section 27.)

Of course, an environmental bill of rights has hardly slowed fracking in the
Keystone State. And while the overturning last year of portions of Act 13 which had
limited local challenges to the industry, was symbolically important, to date only 17
Pennsylvania communities have official bans or freezes on fracking.

The latest set of rules coming out of Pennsylvania’s Office of Oil and Gas
Management, which manages the environmental impact of fracking, will take the
constitutional rights to clean air and water and local control into account,
according to this summary. But they will still be predicated on the state’s
pre-eminence in regulating energy development. In contrast, Colorado’s Initiative
88 would allow local governments the right to create stronger environmental
safeguards than the state’s. That would set a significant precedent.

One of the more surprising campaigns is going on in Texas. The 121,000 residents
of Denton, home to some 270 gas wells, will vote this fall on a grassroots ballot
initiative to ban fracking within city limits. If approved, the ban will be the first of
its kind in the fossil-fuel-laden Lone Star State.

Such a ban may “embolden” fracking opponents in other municipalities, Texas oil
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and gas regulator Barry T. Smitherman told the Texas Tribune. Probably. But it will
still be a David-versus-Goliath battle. Even 100 potential Dentons won'’t easily tame
the powerful and entrenched Texas energy industry, which in practice is minimally
regulated.

Meanwhile, the legal reality of “split estate” complicates anti-fracking activists’
chance of success. In Colorado, Pennsylvania, Texas and other states, the rights to
surface land and the minerals beneath can be owned by separate parties. For that
reason, any controls on fracking will continue to be fought out in courtrooms.
Companies might steer away from places they’re not wanted, but only if they don’t
already own a stake in that ground.

Still, it will be fascinating to watch the outcome of these ballot initiatives. Will the
will of the people prevail?
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